INTRODUGCTION ..ottt s e e s ae e e sae e e asse e e asse e e asseeessseeessseeensseessseeesnensseensns 1
ACKNOWIEOGIMENTS.......eeieieieitice ettt e et e e e s e sse et e s se e aeeseesreeseeseeaseenseeneesreensennnens 4

CHAPTER|

INTRODUCTION TO ESTATESAND ROLESOF
FIDUCIARIESAND OTHER PARTICIPANTSIN THE

ESTATE ADMINISTRATION ...ttt sttt sttt nae s sse s 5
A. [ F S Lol @0 00 o] TSR 5
B. Other Fiduciary Rel@tioNSNiPS.......c.ccverieriesiereeieseesie e e e see s esae e sseesseenee s 13

1. POWES Of @EOINEY ... .coiiiiiieieecieeie ettt 14
2. INEEN VIVOSTIUSL ......eiiiiiiieitieieeie ettt et e 14
G T €10 o o USSP 15
N O] S < V= (o PO P PR OPR 18
C. The Property inthe Fiduciary “EStale” .........occoveeiiiienierereesee e 19
D. Probate and the Role of the Surrogate’ s OffiCe......coovvievicceciese e, 20
E. The Role of the SUPErior COUN ..o 22
F. The Personal Representative' SROIE........cccvieeieeie e 23
G. The ROIE Of COUNSE ..o 25
CHAPTER 11

INITIAL MEETING WITH THE FIDUCIARY CLIENT ...oooiiiiieeneeereeee e 31
A. Issuesto be Explored inthe Initial Meeting .........ccocceevveeeveeiecceseee e 31
B. Should the Designated Fiduciary Accept His POSItION?.........c.cocevercvncenceiienene 36

1. Questionablefinancial affairS........cccccceieeiiiiiie i 38
2. Difficult family dynNamiCS.........cocceririiiieneeie e 38
3. Fregquent changesin estate diSpOSItioN .........cceceereecieseeresiee e 39
4. Threatened or pending litigation or lHabilities ..........ccooeevenieneiiceeeee 39
5. Sensible governing iNStrUMENES..........c.cooveveieereeiereese e 39

CHAPTER 111
PROBATE AND ACCEPTANCE OF FIDUCIARY

POSITIONS ...ttt ettt e e et e s aestesaeeneeseensenseseneeseensenrens 42

A. Common Form Probate of Willsand COdiCilS.........cccccvrveivieeneeneeeseeseeee e 46
1. Appearance before the Surrogate; probate application

= a0 o (0Tl 101 o1 KSR 48

2. Proving the validity of the Will .............ccoooe i 50

3. Qualification Of fIAUCIAINES. ......cceereeiirierie e e 52

4. Renunciation and administration with will annexed .........c.ccccevevirvncriennene 53

5. NOLICE Of PrODALE .......eiviriieeieieeeee e e 54

B.  BONGS.....eiiiiiiisie sttt r b ens 56

7. Testamentary QUAITIaNS.........ccceveriirierenirieeeee et 57

B. Probate Not Required for Non-Testamentary DiSpositions...........ccccccveeveivenvenee. 59

C. Problemsin the Probate Process; Solemn Form Probate;

Probate DISPULES .........coieieiece ettt st e aeenaeennas 61

1. CaveaStO PrODELE.......ccccoiiieiic e 62

2. Probating copies of wills; locating awill. ..........ccccoevieiiieviccececeee 63

3. Execution defects and writings intended aswills..........ccocoovieieiiniicnenene 65

4. Presumptions of revocation -- fOrmer SPOUSES ........ccceveevieeeeceesecieecee e 66

5. Proceedingsin the Probate Part ............cooveieiieiieiesese e 66



6. CONESEA PrODELE ......cveeieeiieieeieeee et 67

7. Elective Share ClaimS ..o s 70
CHAPTER IV
INTESTATE ESTATES ...ttt st s nne e 71
A. Determining the INtestate SNare..........ocoveeiieneeeeeee s 71
1. Surviving spouse and all children of samemarriage.........ccccovvevevveveeceeneeenee. 72
2. Surviving spouse and children of other relationships.........cccoccevveeivieeniennnnne 72
3. Spouse, no children and SUrVIVING ParentS........ccceeereereseeseesesseeseeseeseens 72
4. NO SPOUSE......coiiiieiiie ettt r e s se e e sne e sbe e e sneeesneeesnneas 72
B. SMEIL ESLALES. ..ottt 73
C. Appointment of Administrators; QUalifiCation...........cccceeverienieenienieseeeee e 74
D. Contested Administration Issues and Rights of SPOUSES...........ccoeveeereereccierenene 76
E. Other ADMINISLIalioN SSUES .....c.veeeiiiieieeie ittt re e 78
CHAPTER V

COURT SUPERVISION OF THE FIDUCIARY
RELATIONSHIP AND FUNDAMENTAL LEGAL

PRINCIPLES GOVERNING FIDUCIARIES. .......co ot 80
A. (@011 [ BT o 1= V7 o] o 80
B. Supervision by the Beneficiaries through Accountings...........cocceveervrienseesiennne 80
C. Fiduciary DULieS -- GENErally .......ccceieerieeeseese e 82
D. Fiduciary DULIeS -- EXAMPIES .......c.coiiriiieeieeeesee ettt e e 87

IO B ¥ (Vo) B 1)Y= | S 87

2. DULY OF COIre ...eeeeeieeeeeeeeee ettt 87

3. Duty to ascertain and value estale aSSeLS........cccvevvevereere s 88

E. POWENS Of FIAUCIAINES. .....coivieiiiieieeie ettt 90

F. Difficulties Arising from Nature of Fiduciary Relationship.........cc.ccceevevvevverieenen. 91

G. Ascertaining the Testator' S INTENE..........oov e 93
CHAPTER VI

MATTERSTO BE HANDLED IN AN ESTATE

ADMINISTRATION ..ottt sttt et sbe b besreene e 97
A. ESSENTIAl TASKS....itiiieiiieiieieie ettt sttt et b renneas 97

1. Confirming the fiduciary’ S authOrity .........ccocorerirereniree e 97

2. 1deNtifYiNg GSSELS.......oiieciece et 98

3. Obtaining title anNd POSSESSION ........coieriiririeriereeee e 98

4. Asserting claims on behalf of estate..........ccccceveeieiie e 98

V- U7 o] o 1SS 98

6. Payment of Claims and taXeS..........ccccveieiieieerie e 99

7. Saleor distribution Of @SSELS........ccceieeieiie e e 99

8. Determining bENEfiCIaries.........ccoveiieveieeie e 100

9. Management Of @SSALS.........ccceiireriririeeeie et sne e 100

10. Final distribution Of @SSELS.........cccovririieriiiere e 101

B. Outline of Particular Stepsin Estate AdMINiSIration. ...........ccceeveieerenenenenennens 101

Initial Steps (typically 1to 3 months after date of death) .........ccccoceeeiiiiiiiinnnns 101
1. Locate Will, Governing Instrument or Verify

1= =0y YRR 101

2. Assistin Funeral Arrangements.........cooeverenerenesesieeeeseesee s 103



3. Obtain Proper Death CertifiCales........oovvuireereriesieneeie e 105
4. Probate Will and Secure A ppointment of

Testamentary Fiduciaries or Obtain Appointment as

Administrator of an Intestate EState...........coovverereninieienesese e 106
5. Refrain from Action Until Appointment............ccooeeverinnienenieneeseniens 107
6. NOLCE Of PrODELE .......ccueieiiieee e 107
7. Protect Property and Recordsin a Sensible Manner............ccocoeeeevieenee. 108
8. Tactful Communications With Family Members.........c.ccccevvevevceeieennnne 109
9. Obtain taxpayer identification NUMDEY'S..........cccceieererinneereere e 110
10. Obtain tax identification numbers of the decedent

and the DENEFICIANES ......c.eoieeee e 111
11. Support for Spouse and Children in Event of

Probate Delay OF DISPULE.........cceeiiiierieeieeieseeie e e 111
12. Liquidity and Cash Management...........ccccveeereereeieeseenieeeeseesee e 112
13. Initial Tax Planning and Retirement ACCOUNES.........ccccevvreereeneesiensiennen 112

Gathering Assets and Paying Debts (1 to 6 months after
(0= 11 o ) USSR 113

14. Opening an Estate Checking ACCOUNL .........c.ccceveeieseeseereeseesee e 113
15. BANK ACCOUNES.......coitiiiiiieesieeiesieesiee e iee st stesee e saesneesseeseesseesseeneas 115
16. Establish Estate Accounting System for Assets and

AdMINISLration EXPENSES .......cooireeriieieeiesie e siee st see e see e 115
17. FUNEral EXPENSES ......coiviiieeieeie e siee e eeesteeste e s e eseesseensesneesseesesnensns 116
ST B = o (S 116
19. Address all Creditor Claims...........ccoeeeeiineneneseseseee e 117
20. Identify and Open Safe DePOoSit BOXES........ccovrieieenieeiienie e 117
21, SOCIAl SECUNLY .vveeeeeieeieeeeste e e eee s e et e e e sre e te e sreeae e s seeaesnessreesenneens 118
22. Veteran BENEFItS.......cooiiiiii e 118
23 REFUNDS ...ttt enre e 118
24. Insurance REIMDUISEMENTS..........ccoiiirieriese et snens 119
25. AULOMELiC EAUCLIONS .....c.veeieeie et sneens 119
26. Credit CardS......cccveeeieiesiise ettt sa e renne s 119
27. Tangible Personal Property ........ccccoeererenene e 119
28. VENICIES. ..ottt st renne s 120
29. REEI ESLALE ......cuecueeeeeiee ettt sttt nne s 120
30. Rental Property and INCOME...........coveiuiieeiicie e 121
31. MaiNtaiNiNg INSUFBNCE .........coueiuerierieeiieieie sttt ss e e neeas 121
32, SECUNMTIES....vetieeieieeieie ettt st sttt sttt sbenbenneas 122
33. MOrtgages and NOLES ........ccevirirereeiee st 122
34. Annuities, 401(k) accounts, IRA accounts, or

eMPloyee DENEFITS ......coeiie e 123

I dentifying and Administering Complex Assets (typically 1
to 8 monthsafter death) ..o 124

35. Locate and Review Income Tax RELUMNS.........cccovvvereniiniienesese s 124
36. Giftsand Gift Tax REIUINS.........cccviierieiesiereece e 124
37. Decedent’ sinterest in eStales OF trUSES.......oocvveverenierienieiese e 125

38. POWErS Of APPOINTMENT ....c.veviiirierieeiieieee sttt nne 126



39, LIfEINSUIANCE ...ttt e sbrae e e eans
40. Life Insurance on life of another..........cceevceiiciii e
41. JoINtly-OWNEd PrOPEITY ...ccveieeiieeieeie et
42. Closaly-held eNntities.........coveieieeiece e
43. Other agrEEMENES ... .cceiieeieeieeiee ettt sre s e
44, Transfers with Retained INtEreStS.......oocvveeiceee i

Filing Estate and I nheritance Tax Returns and Payment of

Taxes (typically 6 to 9 months after death); Audit of

Returnsand Apportionment Of TAXES.......ccccvvvererierieeseerie e s
45. Final INCOME TaX RELUIMNS..........ccoiririeieiiesie e
A6. DISCIAIMEN'S ...ttt s re et s sre e
47. Estate and Inheritance Tax REIUMNS ........cocvveiiienenceeeeeeeee e
48. New Jersey Inheritance Tax REIUMN ........ccooeeiirieiierieeieeee e
49. Federal EState TaxX REIUM........cocoiiririeieieiesee e
50. Taxable Gifts and Generation-Skipping Transfers.........ccccvoevenceneennnns
51. Ancillary Administration and Estate or Inheritance
Tax Returns Of Other SEALES.........coieiiiiieieeiesee e e
52. New Jersey Estate TaX REIUM ........oooiiiiiiiieciee e
53. TaxX LienS and WaIVENS .......ccceeiirieieeieeee ettt
54. Estate INCome Tax RELUIMNS..........coiieiieeieee e
55. TaX APPOrTIONMENT.....ccueiieiieie ettt sre e sneens
56. Audit and Issuance of CloSING LEErS........cccoveveieereerieeie e see e
Concluding the Estate Administration (typically 1to 3 years
AFtEr dEALN) ..o s
57. Approval of Estate ADMINIStration .........ccooeerieeieeneenieniisee e
58. Filing Approvals, Accounts and Refunding Bonds............cccecceveevieennnne
59. Personal Representative’s COMMISSIONS .........cccveieerieeieeseesieeeeseeseeenens
CTO I T 1 ] o111 o] o ISR
61. Child Support Judgment Searches required for
IS {1 o111 oo SRS
CHAPTER VII
ISSUESTHAT MAY REQUIRE SPECIAL
ATTENTION IN AN ESTATE ADMINISTRATION. ..ot
A. Understanding How to Read and Construe a New Jersey
WL ettt b et e e bbb b n s
1. Clarifying ambiguoustermsinawill ...
2. Avoiding whole or partial INtEStACIES ........cccceevrerieeieeie e
3. Resolving the decedent’ sintent with respect to
UNfOreSEEN CONLINGENCIES. ......ccveiee ettt
4. Achieving beneficial tax advantages without
SUDSEANLIVE ChaNGE.......cvi e e
B. Modification of aWill or Irrevocable TrUSt ........ccooveveeieveereee e
C. (D ES o = T £ SSROPT
D. Domestic Partnerships and Civil UNIONS...........cccoveiinenenineieeesee e
E. Calculation and Allocation of Commissions; |ssues

INVOIVING COUNSE] FEES......c.eiiiieieeeee e

130



1. Executor and adminiStrator COMMISSIONS. ......ueeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeens 173

(@)  1NCOME COMMISSIONS......ccueiiirieeieeiesreesteeeesreesreeeeereesseeeesseenseenes 173
(D)  COrpuS COMMISSIONS .....covvereirieenieeiesieesieeee e sie st sreesse e sseesseeneas 174
(c) Additional services or unusual and
EXLra0rdiNary SEIVICES .....c.coveriiieeie ettt 174
2. TrUSLEE COMIMISSIONS .....ueeuierieiisiesiestese ettt ettt be sttt e st e b e 174
(8 Annual COrpuSs COMMISSIONS......cc.eeruirreeriereerieesieeee e seeeeeseessesneas 175
(b)  1NCOME COMIMISSIONS......cteiieieeeieeiesree e eee e sreeee e sreeae e sreeneas 175
(c) Terminating COrpuS COMMISSIONS........coiererrieenieeeesreeseeseesseesseenens 176
3. COrPOrale trUSIEES ... veiectee ettt sne s 176
4. Determining reasonableness of all commissions..........cccoceveeiincnneeniennnne 177
F. COUNSE FEES ...ttt bbbt 179
G. Investment Management [SSUES.........coouiiiiie i s 180
1. Standardsfor fiduciary investing (Prudent Investor
RUIE) . ettt r s 180
2. Caselaw regarding EXECULOIS........cccecuiieereeieeeesieesiesee st eee e e eneeseesseeneas 182
H. Claims of Creditors and Recovery Of ASSELS.......cccceierieneereere e 183
1. StatutesinvoIVINg ClaIMS.........oovece e 185
2. Pursuing claims against third parties..........ccceceveeieneeneesene e 188
3. Estateinsolvency proCeedings........ccceieereeresieeseeieeseeseesieseeseenseseesseees 188
4. Abatement Of DEQUESES........ooeiiiiiieee e 189
CHAPTER VIII
PREPARING AND FILING ESTATE AND
INHERITANCE TAX RETURNS ... ..o 190
A. Overview of the Applicable “Death” Taxes -- Federal and
S (USSR PPN 191
1. Federal EStae TaX ....cccooeiereririesiesesie et 191
2. TheNew Jersay EState TaX.......cceerieeierienieriene e seens 192
3. New Jersey INNEritanCe TaX........cccoieeveeieerieeie et 193
B. Federal Estate Taxes -- an Outline of the Return...........cccocevvevveceveesescieseeen 194
1. Part1- Decedent and EXECULOL ..........ccceeieierieieniesiesiesiesesesee e s 197
2. Part 3 - Elections by the EXECULON .........cccoiveiiiiieiesereeeeee e 198
(@ Alternate Valuation (Part 3, LIiN€ 1) .....ccceevvveeiieieiieceeee e, 198
(b) Line2- Special Use Valuation ..........c.coerererieniieieenese e 199
(©) Line3-PaymentinInstalments..........cccoovmieiiieiviieieenecce e, 200
(d) Line4- Reversionary or Remainder Interests.........cccoevvvvvvenienen. 203
3. Part4- Genera INfOrmation..........ccocueieieieneiese e 203
(8 AUthOriZation Of AQENt......cccceiieierere et 203
(b) Personal INformation...........ccccceeveeieeieesieeie e e 203
(c) Reconciliation of Amounts RecalVed..........c.ccocvveienenenencniennenn 204
4. The Gross Estate - Schedules A through | ..........c.ocoeevieieiccee e, 204
(8 Schedule A - Real EState.........ccoeieieiinineeeeeeeeee e 205
(b) Schedule B - Stocksand BONGS............ccccevveveeiieieenesee e 205
(c) Schedule C - Mortgages, Notesand Cash.........ccccceeeeveeneeennieenne. 206

(d) Schedule D - Insurance on the Decedent’s



(e) Schedule E - Jointly-Owned Property ........cccceveeveneeneenenceenennn. 208

(i) Partl- Qualified Joint INtErests.......ccevveveereernrieseesieenns 208
(i1) Part 2 - All other joint INtErests.........coceveriereereeiesereens 209
(f) Schedule F - Miscellaneous Property ........cccceeeeveeceeseeniesceeseene 210
(i) Tangible Personal Property.......ccccoceveerinieeneeiesee e 211
(1) ClAIMS.....iiiicieeee e 211
(iii) Certain BUSINESS INTEIESES......ccueeivereerieeieeeesee e 211
(IV) TrUSE INTErESES ....eeeeie et 212
(V) QTIP PrOPertY..c.coieieesieeeseeste ettt st 212
(99 Schedule G - Transfers During Decedent’s
) SRR PRRR 212
(i) Trusts Created by the Decedent...........cccceeceereeinsieieesiennns 213
(i) Transfers Within 3 Yearsof Death............cccoceviiiiniiennnnne 213
(iii) Transferswith aRetained Interest ..........ccocceveevevceveeniennnne 214
(iv) Transfers Taking Effect at Death...........ccoceveiiiiiiiiiennne 214
(V) Revocable Transfers ... oiereeceseerie e seeseee e 215
(vi) Surrender of Powers Within 3 Y ears of
DEAIN......ceiee e 215
(VII) REPOMING ...eeivieiieie ettt s 215
(h) Schedule H - Powers of Appointment...........ccocvevvveeveerieseeseeennn. 216
(1) Schedulel - ANNUITIES.......coeiiieeee s 217
5. Recapitulation of the GroSS EState...........cccvevereereenieeiesiere e 217
6. Schedule U - Qualified Conservation Easement
EXCIUSION ..ottt 218
7. Deductions - Schedules Jthrough O..........cccvviiiniinenieee e 218
(@ Schedule J—Funeral and Administration
EXPENSES. ..ottt e 218
(1) Part A —Funeral EXPeNSES........cocerererereneneseeeeseeseesieneens 218
(i) PartB, Lines1l—3—Professiona Fees..........cccccevvvveiieennn. 219
(ili) Part B, Lines4 et seq. — Miscellaneous
EXPENSES ...ttt 220
(iv) Coordination with Fiduciary Income
LI SRR 221
(b) Schedule K —Debts, Mortgagesand Liens..........ccccoeeverencriennne 221
(1) DEDS....oiciee e 221
(i) Mortgagesand LiensS........ccccecevenerenenenieeeeieeese s 222
(c) ScheduleL - Lossesduring administration..........ccccccceveveeevennenen. 223
(i) Net Losses Incurred During
AdMINISEFALION ..o 223
(i) ExpensesIncurred in Administering
Property Not Subject to Claims..........ccccceeveeveciececcie e 223
(d) Schedule M - Marital DedUCLION..........ccceverereeieeee e 223
(e) Schedule O — Charitable Deduction..........c.cccccevveveieenieecieseeseenen, 226
8. Recapitulation of Allowable DedUCtioNS.............cocererieeienenenese e 227
9. Tax Computation - Part 2 (PAJE ONE) ......cceecveveerieeireeeesie e 227

(@ Cadculation of the federal estate tax base..........ccceveveeveenvecenseenen. 227



(b) Calculation of the tentative estate taX ..........cccceveeevieeviecceeieeciens 228

(c) Gifttax paidor payable.........cccoeeveeceiieieeeseee e 228
(d) Application of the unified credit ..., 228
() Other credits agaiNSt taX ......c.ccoeeieerieeee e 229
(i) Credit for Foreign Death Taxes.......ccceveeiireeniesieneenieenns 229
(ii) Creditfor Tax on Prior Transfers.......cccoovveveevesinsieeneenns 229
10. Generation-SKIPPING TaX.....cccueieerereereesieeeesieeseeseesseesseseesseessesseessesssesssess 230
C. FiliNG the REIUIM ...t nne e 232
D. The New Jersey Inheritance Tax REUM..........coceieiiinieneee e 233
E. The New Jersey Estate Taxes and Overview of the Return............cccccevveienene 234
1. Form 706 Method - Page 1, ColumNn B.........cccoeeiiriiiennineneees e 234
2. Simplified Method - Page 1, COIUMN A ..o 235
3. FliNGthe REIUM ... 236
F. New Jersey Estate and Inheritance Tax Liens and WaiVers.........cccccevevveiiennnnne 237
G. Where Walver ISTEQUITEd .........coouiiiiiieieeie ettt 240
CHAPTER IX
FIDUCIARY ACCOUNTING ...oooiiiiiieieieieie ettt 244
A. Compliance with Rule 4:87-3 and Fiduciary Accounting
€10 T [ S SROPTSRRR 246
B. Principal and INCOME AIOCELION ........cceveeiieieceeseee e 248
C. Principal and Income Equitable AdjuSEMENtS...........cccveieeienieneereeee e 249
D. Other Principal and Income AdjUSIMENLS.........ccccveveeeeneere e 249
E. Exceptionsto a Formal ACCOUNT..........ccoiiiiiriiniesee e 250
F. Remedies for Failureto Administer the EState..........ccocveveeieienine s, 253
1. Monetary damages (SUFCNaIge)........ooueruereereerieriie e siesee et see e s 253
2. PUNItIVE dAMAJES. ..o ieeceeee et en 255
3. REMOVE fOr CAUSE .....oviiiieiiesiieieeeee ettt 257
CHAPTER X
PROCEDURES FOR TERMINATING AN ESTATE
ADMINISTRATION ..ottt st sttt e et e sae st sbenbenneens 260
A. Timing of DiStriBULIONS..........ccoiiieececeee e 260
B. Steps Necessary to Terminate and Conclude the
F X0 (411 g TES = (o o SRS 261
1. Concludeall Creditor and Tax Claim:.........ccoeceererierrieeneeieneere e seeesee e 261
2. Approval of fiduciary’ SaCtionS........cccccceeveeiieeieeseese e 261
3. Releasefrom liability by the beneficiaries..........ccocvrieiiieiiiee 261
4. Filing of Instruments Confirming Distribution.............cccccveveeieieeseccee e, 262
5. DistribUtion OF ASSELS.......cociiieiiesieieeee et 262
C. INfOrmMal APPIOVAL ......oeeeeee e e 262
D. Form of Approval INSIIUMENT ..o 263
E. RefUNING BONAS ..o 266
F. D11 1 o111 o o SRS 267
CHAPTER XI

PRACTICAL GUIDANCE IN COMPLETING AN
ESTATE ADMINISTRATION ..ottt 270



